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REVIEWS AND CRITICISMS 

cause it tempted the court to disregard the law, on account of its se- 
verity. 

To this there has come a reply. Pietro Lanza, in the May, July 
and August issues of "II Progresso," for the year 1913, has published 
an essay, "Nuove asservervazione sui furti minimi," and a repliestion 
by Carnevale in the last issue cited. As we said in one review, the 
value of the arguments pro and con lies, for the American lawyer, in 
emphasizing the necessity of precision of thought in legislation, of leg- 
islation that is possible of execution, and of the relation between law, 
economics, sociology, etc. 

But to reduce Lanza's long and detailed reply into a few words : 
He believes that the minimum value of the thing stolen has nothing in 
it to avoid a criminal action. He believes in justification as a plea, 
when the defendant shows an immediate necessity, together with such 
acts as show an intent to do the least possible harm. He bases justifi- 
cation on the absense of the evil intent which is a subjective element in 
every crime. Careless disregard of the rights of others is a mark of 
such intent, and even if coexistent with an absence of malice, is no 
justification. 

In his "Un' ultima parola," Carnevale reiterates his case, that the 
minimum value of the thing stolen should be presumptive evidence of a 
lack of intent, and hence, a justification unless controverted. It seems 
that he is wrong. A justification must be in the absence of the sub- 
jective element of a crime. The worthlessness of the result of the crim- 
inal of fact cannot show an absence of anti-sociability, in fact, rather, 
the reverse. 

The truth seems to be, as Bscobedo wrote in his pamphlet on the 
"Costituzione de la porti civile," 1 in the difficulty of grafting new re- 
forms in old systems, for it is impossible to obtain a conviction entail- 
ing imprisonment for the theft of an apple. The answer to the diffi- 
culty lies in adopting positivistic methods of anti-criminal influences of 
an economic, moral, physical, psychic and biological order. Looking 
upon delinquency as a disease, the theft of an apple can be prevented 
by inculcating a feeling of social responsibility, through influences of 
teaching, environment, etc. 

Philadelphia. John Lisle. 



Libeeta Vigilata. By TJ go Conti. Eeprinted from Eivista de dis- 
cipline carcerarie e corrective. Anno XXXVIII, N. 7-9, 1913. 

In this essay the author takes up questions generally dealt with in 
America under the subject of juvenile courts and probation officers. 
Putting aside the difference of the means adaptable to the ends desired, 
wherein the codes, equitable procedure and paternal attitude of the 
juridical mind of Southern Europe, which, together with the smaller 
administrative units with more stable population are more advantageous 
for the alteration desired, the scheme outlined is very similar to that 



iQtta di Castello, 1912, and cf. Journal of Criminal Law, July, 1913, p. 315. 
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followed in several of our states. It is interesting to note, however, 
the Italian (and philosophical) acceptance of the penal function as one 
of social defense and not of moral betterment. It seems that the 
Italian jurists have generally passed not only the stages of vengeance 
and superstition in criminal law, as most civilized countries have done, 
but have also passed the stage where punishment is considered to be 
morally corrective as well as socially protective, an error which we may 
abandon when sentimentality and its consequent impotency of criminal 
justice have brought home to the people a knowledge of the amount 
and percentage of unpunished crime. 

Conti begins by defending "liberta vigilata" as "a state of con- 
trolled physical and moral individual liberty." This phrase is applica- 
ble to every individual, but he puts aside all question concerning the 
'liberta vigilata" of children, say, until fourteen years of age. It is 
administrative, he says, and its theory belongs to the science of admin- 
istrative law. But it is managed by the penal department, because of 
its anti-sociability. This distinction, while foreign to American 
thought, is logical and accurate, and tends to accuracy in result. There 
is no question of penality in children, who are not punishable. Be- 
cause of the distinction of this branch of law from administration, of 
which it is a subdivision, and from penal law, with which it is uncon- 
nected, there should be a separate court for juvenile cases. There 
should be the judge, the probation officer, and the custodians of the 
minor. These factors in the machinery of handling juvenile cases he 
takes up in order. First, he considers how the case should be brought 
before the court, holding that any one could make complaint ; but it is 
the duty of the judge ex officio, and of any of the officers so to do. The 
hearings should be private 1 and not appealable, reversals being allowed 
only for potent illegalities. The probation officer's duties are well 
known. He makes no alteration in them. As custodian, he distin- 
guishes guardians and trustees. Every child must have a custodian, 
either natural, or, in cases of abandonment, appointed. They may be 
volunteers or paid officials of the court. The judge may appoint a 
member of the child's family, a stranger or an institution. The ap- 
pointee, thereupon, becomes liable for the execution of the decree. 

One reform, Conti suggests, however, which is not generally found 
attached to the American Juvenile or Domestic Eelation Courts, that is, 
a school for probation officers. This we can most heartily recommend. 
It is an innovation similar to the Eoman Police School, 2 and one most 
worthy of imitation. 

But Ugo Conti's article, while well-received and lucid, should be 
read by all, not only and perhaps not so much for its recommendation 
of a much needed institution, but for the logical and philosophical spirit 
with which the author approaches his subject. This spirit should be 



1 This follows the ruling of Judge Gorman, of the Juvenile Branch of the 
Municipal Court of Philadelphia, just established. 

2 Also instituted in kind if not in degree by Director Porter of the Phila- 
delphia Department of Public Safety. 
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inculcated in all those who desire reform, in order that their efforts, 
however good their intent, may not retard rather than aid the plans 
they propose. 

Philadelphia. John Lisle. 



Justice Laudative. Kecherche des Elements d'un Droit social 

COMPLEMENTARY DE LA JUSTICE PENALE. By F. Holbacll, AvOCat 

a la Cour d'appel de Bruxelles. Brussels and Paris, 1914. 

The writer opens a fertile field, hitherto little cultivated. The 
work begins with the assumption that there is in society a conviction 
that justice includes the rewarding of good deeds as well as the punish- 
ment of bad ones. That such an idea exists and has long existed is 
shown by numerous references from history and the literature of law 
and religion of the past and present. 

That the punitive idea of justice has received so much attention 
and has become fixed in the law while the other phase of it has scarcely 
received attention, at least public attention, seems to the advocate 
an unfortunate thing for society as a whole. The writer be- 
lieves that the neglected branch of justice has done much 
more in the way of social control than punishment in spite 
of the fact that it is unorganized and little conscious effort has 
been made to make use of it. Having demonstrated the existence of 
this dual conception of justice, M. Holbach states his thesis as follows : 
"The subject which occupies me is as follows : if the laws have for so 
long a time compelled the hunting out and punishment of evil, without 
hunting out and rewarding good, if a penal law already exists and the 
law of compensation (laudative) has for a long time been absent when 
justice implies both and Christian charity counsels rather the omission 
of the punishment than of the reward, the reason for this logical anom- 
aly is found in the whole of the social organization or resulting circum- 
stances imposed by the moral and intellectual imperfection of humanity. 
Perhaps," he continues, "in considering the whole of the facts set 
forth in the following pages, one will receive, as I have, the impression 
that the time approaches which will see diminished the regime of the 
old testament that evil be opposed with evil; and which will assist in 
the insensible social realization of the so long enigmatic words of the 
evangelist who wished that evil might be combatted with good. It is 
not by any means doubtful that 'justice laudative,' which has already 
constituted itself and is in action, will be a new and very powerful 
means of ameliorating human society, perhaps more efficaciously than 
'justice penale,' whose field of action is more limited." 

That the advocate has a good ground here for argument, no one 
will deny, but that society would be materially helped by a conscious 
effort to supply this apparent fault of the developed system not a great 
many will agree. This would be conscious interference which would 
disturb the shade of Herbert Spencer if not the social equilibrium. 
Leaving aside the discussion of the advisability of conscious interfer- 
ence, there are other important considerations involved in this thesis. 
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